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Letter  of  United  States  Senator  Root,_Qn  the  Income  Tax 
Amendment,  written  to  Senator  Davenport. 
Presented  by  Senator  Davenport  to 
the  Senate  and  Read  also 
in  the  Assembly. 


Senator  Davenport  asked  unanimous  consent  to  read  the  letter 
and  to  comment  briefly  upon  it.  lie  said  it  Avas  well  known  that 
Mr.  Root  had  advocated  in  the  United  States  Senate  the  passage 
of'  the  resolution  proposing  the  amendment  to  the  Federal  Consti- 
tution relating  to  the  Income  Tax  and  that  he  had  r>romised 
at  that  time  to  state  his  vieAVs  to  the  Legislature  wlwdi  sent  him 
to  Washington.  Senator  Davenport  said  that  Mr.  Root  had  taken 
this  rather  informal  method  of  communicating  his  ideas,  because 
he  felt  it  to  be  the  business  of  the  Governor  rather  than  of  a 
Senator  to  semd  a formal  message  to  the  Legislature. 


Since  our  coiiAcrsation  last  month  I have  given  much  consid- 
eration to  the  scope  and  elfect  of  the  proposed  Income  Tax  amend- 
ment to  the  Constitution  of  the  United  States. 

]\Iuch  as  I resjiect  the  opinion  of  the  Governor  of  the  State,  I 
cannot  agree  Avith  the  vieAv  expressed  in  his  special  message  of 
January  5th,  and  as  I advocated  in  the  Senate  the  resolution  to 
submit  the  proposed  amendment,  it  seems  appropriate  that  I 
should  state  my  view  of  its  effect. 


Pre^itieijl » Qffica  G. 


To  be  Held  in  Strict  Confidence  and  Released  for  Publication  in  the  Morning 
Papers  of  Tuesday,  March  First,  if  Read  in  the  Senate  by  Senator  Daven- 
port on  Monday  Evening,  February  28. 
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Washington,  D,  C.,  February  17,  1910. 

^Iy  Dear  Senator: 
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The  proposed  amendineiit  is  in  these  words : 


Article  10.  “ The  Congress  shall  have  power  to  lay  and 

collect  taxes  on  incomes,  from  whatever  source  derived, 
without  apportionment  among  the  several  states  and  without 
reeard  to  anv  census  or  enumeration.” 


The  objection  made  to  the  amendment  is  that  this  will  confer 
upon  the  National  Government  the  power  to  tax  incomes  derived 
from  bonds  issued  by  the  states  or  under  the  authority  of  the 
states,  and  will  place  the  Iwrrowing  capacity  of  the  state  and  its 
governmental  agencies  at  the  mercy  of  the  Federal  taxing  power. 

I do  not  lind  in  the  amendment  anv  such  meaning  or  etfect. 
I do  not  consider  that  the  amendment  in  any  degree  whatever 
will  eidarge  the  taxing  power  of  the  Xational  Government  or 
will  have  any  effect  excc])t  to  relieve  the  exercise  of  that  taxing 
oower  from  the  re<piirement  that  the  tax  shall  be  apportioned 
iniong  the  several  states.  The  effect  of  the  amendmv!nt  will  be, 
in  my  view,  the  same  as  if  it  said,  The  United  States  may  lay 
1 tax  on  incomes  without  a])portioning  the  tax,  and  this  shall  be 
i])]fficable  whatever  the  source  of  the  income  subjected  to  the 
tax,”  leaving  the  question,  " What  incomes  are  subject  to  National 
taxation  \ ” to  be  determiiu'd  by  the  same  principles  and  rules 
which  are  now  applicable  to  the  determination  of  that  question. 

If  we  were  to  construe  the  proposed  amendment  only  by  a criti- 
cal examination  of  its  words,  the  view  upon  which  the  objection 
is  based  would  be  reached  by  practically  cutting  the  provision  in 
two  and  reading  it  as  if  it  read,  the  Congress  shall  have  power 
to  lay  and  collect  taxes  on  incomes  from  whatever  source  derived,” 
without  the  concluding  words.  But  we  are  not  at  liberty  to  do  this. 
The  amendment  consists  of  a single  sentence  and  the  whole  of  it 
must  be  read  together.  It  expresses  but  a single  idea,  and  that  is 
that  the  tax  to  which  it  relates  must  be  laid  and  collected  without 
rpjxu’tionment  among  the  several  states  and  without  regard  to 
anv  census  or  enumeration,  while  the  words  from  whatever 

t ' 

murce  derived  ” are  obviously  introduced  to  make  the  exemption 
from  the  rule  of  apportionment  comprehensive  and  applicable  to 
ill  taxes  on  incomes. 

We  are  not  left,  however,  to  a mere  critical  examination  of 
vprds.  This  provision,  as  !Mr.  Justice  Bradley  said  of  the  Consti- 
ution  in  the  Legal  Tender  cases,  is  “ to  be  interpreted  in  the  light 


t 
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of  history  and  of  the  circumstances  of  the  period  in  which  it  was 
framed.”  Justice  Story  said  of  another  clause  of  the  Constitu- 
tion, in  Briscoe  against  the  Bank  of  Kentucky  (11  Peters  332), 

“And  I mean  to  insist,  that  the  history  of  the  colonies, 
before  and  during  the  Eevolution,  and  down  to  the  very  time 
of  the  adoption  of  the  Constitution,  constitutes  the  highest 
and  most  authentic  evidence  to  which  we  can  resort,  to  in- 
terpret this  clause  of  the  instrument ; and  to  disregard  it, 
would  be  to  blind  ourselves  to  the  practical  mischiefs  which 
it  was  meant  to  suppress,  and  to  forget  all  the  great  pmqioses 
to  which  it  was  to  be  applied.” 


This  view  must  necessarily  be  ajijilied  to  the  proposed  amendment 
if  it  be  adopted.  It  will  be  construed  in  the  light  of  the  judicial 
and  political  history  which  led  to  the  projiosal  and  which  ajipears 
ujion  the  public  records  of  our  government. 

hat  is  that  history?  The  Constitution  of  1787  conferred 
upon  the  Kational  Government  the  power  of  taxation  without  any 
limit  whatever  excejit  that  taxes  on  ex];orts  were  prohihited. 

The  method  of  exercising  the  power,  however,  was  subjected  to 
two  limitations.  One,  that  imports,  duties,  and  excises  should  he 
uniform,  and  the  other,  that  direct  taxes  should  be  apportioned 
among  the  states.  The  a])])ortionment  ]irovisions  were  as  follows: 


ARTICLE  1. 

Section  2.  Representatives  and  direct  Taxes  shall  he  ap- 
portioned among  the  several  states  which  may  be  included 
within  this  Lnion,  according  to  their  respective  Kumbers, 
etc.’’  (Amended,  but  not  in  this  res}>eet,  by  the  Fourteenth 
Amendment. ) 

Section  !).  “ Xo  capitation,  or  other  direct  Tax  shall  be 
laid,  unless  in  Proportion  to  the  Census  or  Enumeration 
before  directed  to  be  taken.” 


For  more  than  a hundred  years  after  the  adoption  of  the  Con- 
stitution various  tax  laws  of  Congress  were,  from  time  to  time, 
brought  before  the  courts  upon  objections  that  they  imposed 
direct  taxes  in  violation  of  the  rule  of  apjxu-tionment.  The  deci- 
sions of  the  courts  uniformly  sustained  these  laws,  from  the 
Hylton  case,  in  179G,  which  sustained  an  unapportioned  tax  on 
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carriages  (^3  Dallas  171),  to  the  Springer  case,  in  1880,  which 
sustained  an  nnapjx)rtioncd  tax  on  incomes.  (102  U.  S.  580.) 

In  the  meantime  numerous  laws  were  passed  and  enforced  im- 
pjsiiig  taxes  on  incomes  without  apportionment;  and  a great 
p n-t  of  the  means  for  carrying  on  the  Civil  War  was  derived 
f •om  such  taxes. 

In  the  year  1895,  however,  an  Income  Tax  Law  included  in  the 
l.Tlsoii  Tarifl'  Act  of  1894  was  l)rought  before  the  Supreme 
( ourt  in  the  case  of  Pollock  against  the  Farmers’  Loan  and 
4 rust  Com])any,  and  in  that  case  the  court  decided  against  the 
Liw.  The  case  was  heard  twice.  On  the  first  hearing  a majority 
of  the  (’ourt  held  that  a tax  on  income  derived  from  real  estate 
1 oust  be  ap])ortioned  as  a direct  tax  because  a tax  on  real  estate 
i stdf  would  h('  direct;  and  the  judges,  divided  equally  as  to 
vliether  a tax  on  income  derived  from  personal  property  must  he 
a [)]K)rtioned.  (157  LL  S.  429.) 

Upon  the  second  hearing  of  the  case,  the  Court,  by  a majority 
of  five  to  four,  held  that  a tax  upon  income  derived  from  personal 
I ropertv  must  Ixj  considered  a direct  tax  and  must  he  appor- 
t oned.  (158  U.  S.  GOl).  All  the  judges  agreed,  however,  that 
tixes  on  incomes  derived  from  business  or  occupations  need  not 
le  apiiortioned.  The  effect  of  these  decisions  was  thus  described 
i 1 one  of  the  minority  opinions; 

‘‘  Put  the  serious  aspect  of  the  present  decision  is  that  by 

a new  interju'etation  of  the  Constitution,  it  so  ties  the  hands 

of  the  legislative  branch  of  the  onvernment,  that  without  an 
^ ‘ 

amendment  of  that  iiistrument,  or  unless  this  court,  at  some 
future  time,  should  return  to  the  old  tluory  (f  the  Constitu- 
tion, Congress  cannot  subject  to  taxation  — however  great 
the  needs  or  pressing  the  necessities  of  the  government  — 
either  the  invested  personal  ]^roperty  of  the  country,  bonds, 
stocks,  and  investments  of  all  kinds,  or  the  income  arising 
from  the  renting  of  real  estate,  or  from  the  yield  of  personal 
property,  except  by  the  grossly  unequal  and  unjust  rule  of 
apportionment  among  the  states.  Thus,  undue  and  dispro- 
pr)rtioned  burdens  are  placed  upon  the  many,  while  the  few, 
safelv  entrenche<l  behind  the  nde  of  apportionment  among 
the  States  on  the  basis  of  numbers,  are  permitted  to  evade 
Iheir  share  of  responsibility  for  the  support  of  the  govern- 
ment ordained  for  the  j)rotection  of  the  rights  of  all.” 
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It  was  so  evidently  imj)ossible  to  collect  an  income  tax  by  ap- 
portionment among  the  states  according  to  population  that  the  gen- 
eral judgment  of  the  country  confirmed  the  opinion  that  the  de- 
cision in  the  Pollock  case  had  practically  taken  away  from  Con- 
gress a power  of  vital  importance  to  the  general  government  — a 
power  the  exercise  of  which  had,  at  least  in  one  time  of  peril, 
proved  essential  to  the  Nation’s  life. 

The  attention  of  the  country  was  sharply  called  to  the  need  of 
more  government  revenue  for  the  first  time  after  the  Pollock  case 
by  the  decrease  of  customs  and  internal  revenue  receipts  and  the 
rapidly  mounting  deficit  which  followed  the  financial  panic  of 
1907 ; and  in  the  extraordinary  session  of  Congress  which  began 
March  15,  1909,  when  the  revised  Tariff  bill  c-ame  into  the  Senate, 
an  amendment  to  the  bill  was  introduced  reproducing  in  substance 
the  old  income  tax  provfisions  of  1894  which  the  Supreme  Court 
had  held  to  be  invalid  both  as  to  income  derived  from  real  estate 
and  as  to  income  derived  from  personal  property.  The  avowed 
and  necessary  effect  of  including  such  provisions  in  the  new  Tariff 
Law  would  be  to  present  again  to  the  Supreme  Court  the  same 
questions  which  had  been  decided  in  the  Pollock  case  and  to  chal- 
lenge a reversal  of  their  decision.  Thereu]x>n  the  resolution  for 
the  submission  of  this  amendment  was  introduced  in  the  Senate 
and  was  pased  by  Congress. 

The  proposal  followed  the  suggestions  of  the  Supreme  Court  in 
the  Pollock  case. 

The  evil  to  be  remedied  was  avowedly  and  manifestly  the  in- 
capacity of  the  National  Government  resulting  from  the  decision 
that  income  practically  could  not  be  taxed  when  derived  either 
from  real  estate  or  from  personal  property,  although  it  could  be 
taxed  when  derived  from  business  or  occupation. 

The  terms  of  the  amendment  are  apt  to  cure  that  evil  and  to 
take  away  from  the  different  classes  of  income  considered  by  the 
court  a practical  immunity  from  taxation  based  upon  the  source 
from  which  they  were  derived. 

There  was  no  question  in  Congress  or  in  the  courts  or  in  the 
country  about  the  taxation  of  State  securities.  No  one  claimed 
that  the  inability  of  the  general  government  to  tax  them  was  an 
evil.  The  inability  to  tax  them  did  not  arise  from  the  terms  of 
the  Constitution,  but  from  the  fact  that  being  the  necessary  instru- 
ments of  carrying  on  other  and  soverign  governments  they  were 
not  the  proper  subject  of  national  taxation,  and  that,  therefore,  no 
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provisions  of  the  Constitution,  however  wide  the  scope  of  their 
language,  could  be  held  to  apply  to  such  securities  or  to  the  income 
from  them.  Judge  Cooley,  in  his  work  on  Constitutional  Law, 

says : 

The  i>ower  to  tax,  whether  hy  the  United  States  or  by 
the  States,  is  to  be  construed  in  the  light  of,  and  limited  by, 
the  fact,  that  the  States  and  the  Union  are  inseparable,  and 
that  the  Constitution  contemplates  the  ixjrpetual  maintenance 
of  each  with  all  its  constitutional  powers,  unembarrassed  and 
unimpaired  by  any  action  of  the  other.  The  taxing  power 
of  the  Federal  Government  does  not  therefore  extend  to  the 
means  or,  agencies  through  or  by  the  employment  of  which 
the  States  perform  their  essential  functions,  etc.” 

This  rule  of  construction  has  been  maintained  for  generations. 
It  is  undisputed;  it  was  referred  to  with  approval  by  the  justices 
who  wrote  and  delivered  the  opinions  in  the  Pollock  case  both  for 
and  against  the  judgment.  It  has  been  declared  again  and  again 
by  the  Supreme  Court  to  be  not  open  to  question.  It  is  a rule  of 
construction  just  as  controlling  in  defining  the  scope  of  the  pro- 
posed amendment  as  it  is  in  defining  the  sco])e  of  the  existing  pro- 
visions. Under  it,  from  the  earliest  times  of  our  government,  the 
apparently  unlimited  taxing  power  conferred  by  the  terms  of  the 
Constitution  has  been  held  not  to  apply  to  the  instrumentalities  of 
the  State.  Under  it  acts  of  Congress  which,  by  their  express 
terms,  appeared  to  include  instrumentalities  of  State  government, 
have  uniformly  been  held  not  to  include  them.  I his  uniform, 
long-established,  and  indisputable  rule  applied  to  the  construction 
of  our  Constitution  — a rule  which  has  been  declai’ed  to  l)e  essen- 
tial to  a continuance  of  our  dual  system  of  government  — forbids 
that  the  words  of  that  instrument  conferring  the  jx>wer  of  taxation 
shall  be  deemed  to  apply  to  anything  but  the  proper  suljjects  of 
national  taxation.  Under  it  we  are  forbidden  to  apply  the  words 
“ from  whatever  source  derived  ” in  the  proposed  amendment  to 
any  of  the  instrumentalities  of  State  government. 

This  amendment  will  be  no  new  grant  of  power.  The  Congress 
already  has  power  to  impose  taxes  on  inoomes  from  whatever 
source  derived,  subject  to  the  rule  of  construction  which  excludes 
State  securities  from  the  operation  of  the  power;  but  the  taxes 
so  imposed  must  be  apportioned  among  the  States.  Under  the 
proposed  amendment  there  will  be  the  same  and  no  greater  power 
to  tax  incomes  from  whatever  source  derive*!,  subject  to  the  same 
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rule  of  construction,  but  relieved  from  the  re*piircment  that  the 
tax  shall  lae  apportioned. 

It  appears  therefore  that  no  danger  to  the  }K>wers  or  instru- 
mentalities of  the  States  is  to  lx?  apprehende*!  from  the  adoption 
of  the  amendment. 

It  would  be  cause  for  regret  if  the  amendment  were  rejected 
by  the  Legislature  of  Xew  York. 

It  is  said  that  a very  large  part  of  any  income  tax  under  the 
amendment  would  be  paid  by  citizens  of  Yew  York.  That  is 
undoubtedly  true,  but  there  is  all  the  more  reason  whv  our 
Legislature  should  take  s{xx‘ial  care  to  exclude  every  narrow  and 
selfish  motive  from  influence  upon  its  action  and  should  consider 
the  proposal  in  a spirit  of  broad  national  patriotism  and  should 


act  upon  it  for  the  best  interests  of  the  whole  country. 

The  main  reason  why  the  citizens  of  Yew  York  will  pay  so 
large  a ]>art  of  the  tax  is  that  Yew  ^ ork  city  is  the  chief  financial 
and  commei’cial  center  of  a great  country  with  vast  resources  and 

t^, . I^ox  many  years  Americans  engaged  in  de- 
veloping the  wealth  of  all  parts  of  the  country  have  been  going 
to  Aew  \ ork  to  secure  capital  and  market  their  securities  and  to 
buy  their  suj)]ilies.  Thousands  of  men  who  have  amassed  fortunes 
in  all  sorts  ed'  enterprises  in  other  States  have  gone  to  Yew  York 
to  live  because  they  like  the  life  of  the  city  or  because  their  dis- 
tant enterprises  require  representation  at  the  financial  center. 
The  incomes  of  Yew  Tork  are  in  a great  measure  derived  from 
the  country  at  large.  A continual  stream  of  wealth  sets  toward 
the  great  city  from  the  mines  and  manufactories  and  railroads 


outside  of  Aew  Fork.  The  Lnited  States  is  no  longer  a mere 
group  of  separate  communities  embraced  in  a political  union ; it 
has  become  a product  of  organic  growth,  a vast  industrial  organi- 
zation covering  and  including  the  whole  country ; and  the  relation 
of  Yew  York  city  to  the  whole  organization  of  vdiich  it  is  a part 
is  the  great  source  of  her  wealth  and  the  chief  reason  wdiy  her 
citizens  will  pay  so  great  a part  of  an  income  tax.  We  have  the 
wealth  because  behind  the  city  stands  the  country.  We  ought  to 
be  willing  to  share  the  burdens  of  the  Yational  Government  in 
the  same  proportion  in  which  we  share  its  benefits. 

The  circumstances  that  originally  justified  the  establishment 
of  the  rule  of  apportionment  in  the  Constitution  have  long  since 
passed  away.  It  is  universally  conceded  that  its  application  to 
existing  conditions  w^ould  be  so  unjust  and  inequitable  as  to  be 
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iiiipossiblo.  The  power  of  taxation  which  the  rule  makes  it  im- 
}))ssihle  for  the  nation  to  exercise  may  he  again,  as  it  has  once 
h ‘en,  vital  to  the  preservation  of  national  existence.  It  would  be 
n ost  unfortunate  if  the  several  states  of  the  h nion  were  to  insist 
noon  the  continnance  of  this  unjust  and  useless  limitation  upon 
tlie  necessary  powei’s  originally  and  wisely  granted  to  the  Na- 
tional Government. 

With  kind  regards.  T am  always, 

Very  sincerely  yours. 

ELTHF  1K)0T. 


I on.  Fredekick  M.  Davexport, 
Senate  Chamber, 

Albany,  Xew  York. 

I ’ 


In  commenting  upon  the  letter,  after  he  had  read  it.  Senator 
T avenport  said : 

difference  of  legal  opinion  between  two  men  of  the  calil)er 
O'  Senator  Root  and  Governor  Hughes  has  in  it  no  element  what- 
e *er  of  personal  controversy.  This  is  a government  of  ideas  and 
not  of  personalities.  A disagreement  of  view  within  the  party 

0 ’ganization  has  frequently  been  reckoned  an  offense  against  party 
discipline  and  a threat  to  party  solidarity.  But  the  people  are 
ro  longer  impressed  with  this  narrow  conception  of  party  loyalty. 
ITe  are  coming  into  a political  regime  in  this  country  of  broad 
tderance  of  sincere  opinion  even  within  the  party.  It  is  through 
t le  clash  of  ideas  and  the  friendly  collision  of  mind  with  mind 
t lat  sound  policies  in  government  are  created  and  established, 
d his  divergence  of  opinion  between  two  incomparable  leaders  is 
not  only  without  danger  to  party  and  to  the  public  weal  but  to 
the  very  great  advantage  of  l>oth  in  the  clarification  of  the  public 
j idgment  in  a difficult  and  debatable  matter.  The  State  of  Hew 

1 ork  is  justly  proud  of  her  great  Senator  and  her  gi*eat  Gov- 

ernor. She  counts  them  both  as  jewels  in  hei^ro\™.^  In  power- 
f il  personality,  in  statesmanlike  vision,  in  the  pub- 

ic interest,  in  co-operation  for  the  progress  of  their  party  and 
tlie  State,  they  are  one  and  inseparable. 
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It  is  inevitable  that  this  issue  should  be  joined.  Hothing 
could  be  clearer  than  the  line  of  cleavage  between  the  two  opin- 
ions, when  they  are  read  separately  or  when  they  are  placed  side 
by  side.  The  thought  and  expression  of  each  man  are  admirable 
and  unmistakable.  The  Governor  believes  that  the  power  to  tax 
incomes  would  be  granted  by  the  proposed  amendment  in  such 
terms  as  to  place  the  borrowing  capacity  of  the  State  and  of  its 
governmental  agencies  at  the  mercy  of  the  Federal  nation.  He 
speaks  from  the  standpoint  of  a strict  guardian  of  the  interests 
of  the  State.  He  believ  es  that  the  way  should  certainly  be  left  open 
for  the  exemption  from  taxation  not  only  of  State  and  munic- 
ipal bonds  but  of  the  income  from  these  bonds.  He  regards  it 
as  important  that  there  should  be  for  these  securities  a particu- 
larly  fa^  orable  market  in  the  time  of  stress  or  emergency.  He 
calls  attention  to  the  emphatic  words  “ from  whatever  source  de- 
rived.” He  believes  that  this  phraseology  of  the  proposed  amend- 
ment, giving  to  Congress  power  to  lay  and  collect  taxes  on  in- 
comes from  whatever  source  derived  ” threatens  to  destroy  the 
inviolability  of  the  instrumentalities  of  State  government,  threat- 
ens to  uproot  the  rule  of  judicial  construction  which  has  hitherto 
been  a bulwark  against  the  encroachments  of  the  nation  upon  the 
State  or  of  the  State  upon  the  nation. 

Air.  Root  does  not  find  in  the  proposed  amendment  any  such 
meaning  or  effect.  He  holds  that  there  is  no  new  grant  of  power, 
that  the  Hational  Government  has  always  had  unlimited  power  of 
taxation,  except  that  taxes  on  exports  were  prohibited  and  that 
the  method  of  exercising  the  power  was  subjected  to  the  limita- 
tions of  uniformity  and  apportionment.  Aside  from  these  restric- 
tions and  one  other,  the  nation  has  always  had  the  power  to  levy 


taxes  upon  incomes  “ from  whatever  source  derived.”  That  one 
other  restriction  is  the  rule  of  judicial  construction  which  has  its 
foundations  in  the  very  warp,  woof  and  texture  of  the  Federal 
instrument  and  which  could  not  by  any  manner  of  means  be  up- 
rooted or  overturned  without  permanent  injury  to  our  whole  con- 
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stitutional  system.  That  rule  is  that  no  language  of  the  Consti- 
tution, no  matter  how  wide  its  seeming  scope,  shall  be  interpreted 
in  such  a way  as  to  do  violence  to  the  principles  which  are  inex- 
tricably interw^oven  with  the  Federal  instrument,  namely  the  great 
principles  of  separate  and  distinct  State  and  National  sovereignty 
and  an  indestructible  union  of  indestructible  states.  The  Senator 
has  no  fear  that  the  phraseology  of  the  proposed  amendment  will 
change  the  rule  of  construction  hallowed  by  a century  of  judicial 
history  and  experience.  He  is  as  earnest  a champion  as  the  Gov- 
ernor of  the  doctrine  of  the  inviolability  of  the  instrumentalities 
of  credit  of  the  State  government.  He  believes  that  the  amend- 
ment, if  adopted,  will  not  be  construed  by  a critical  examination 
of  words  but  in  accordance  with  a century  of  judicial  and  politi- 
cal development.  This  rule  of  construction  represents  the  clari- 
fied common  sense  of  the  nation.  There  is  no  danger  of  its  being 
uprooted,  overturned  or  broken  down. 

The  intention  of  the  proposed  amendment  is  to  restore  to  the 
general  government  a power  of  vital  importance,  which  was  taken 
away  from  the  nation  by  the  decision  in  the  Pollock  case.  Great 
classes  of  income,  the  income  from  real  estate  and  from  personal 
property,  are  now  for  the  first  time  practically  immune  even  in 
the  direst  national  emergency,  because  of  the  source  from  which 
they  are  derived.  The  proposed  amendment  would  restore  to  the 
nation  the  power  to  reach  these  incomes  and  all  others  from  what- 
ever source  derived,  subject  only  to  the  restrictions,  implicit  or 
explicit,  which  are  within  the  Constitution  itself.  It  is  in  this 
intention  that  the  significance  of  the  words  from  whatever 
source  derived  ” clearly  appears. 

Speaking  for  myself,  said  Senator  Davenport,  I do  not  regard 
this  difference  of  view  between  legal  experts,  important  as  it  is, 
as  at  all  fundamental  in  the  final  determination  of  this  issue.  I 
think  it  will  turn  out  to  be  pretty  nearly  the  universal  opinion  of 
the  economists  and  experts  in  practical  finance  that  the  Governor’s 
fears  are  ill-grounded.  No  harm  can  come  to  the  credit  of  State 
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^ or  municipal  bonds  through  the  levying  of  a general  income  tax. 

If  a tax  strikes  only  certain  fields  of  investment,  then  the  price 
of  the  security,  Avhether  a State  or  municipal  bond  or  anything 
else,  theoretically  falls  off  somewhat  in  proportion  to  the  tax 
which  is  levied  upon  it.  And  why  does  it  fall  otf  in  price  and 
strength  in  the  market  i Because  the  demand  for  this  class  of 
security  lessens  as  capital  flows  out  into  those  fields  of  invest- 
ment where  the  tax  is  nonexistent  and  where  the  return  is  there- 
fore greater.  But  if  a general  income  tax,  which  is  contemplated 
by  the  proposed  amendment,  is  levied  upon  all  fields  of  invest- 
ment, to  what  other  more  favorable  field  of  investment  can  capital 
flow  ? There  would  therefore  be  no  change  in  the  demand  for 
State  and  municipal  bonds,  no  fall  in  the  price  and  no  injury  to 
State  and  municipal  credit.  It  is  only  when  an  exclusive  tax  is 
levied  upon  particular  fields  of  investment,  that  the  danger  to 
credit  arises.  It  is  for  this  reason,  among  others,  that  the  general 
income  tax  is  the  fairest  and  most  just  tax  both  to  sovereignties 
and  individuals  that  can  be  devised,  once  the  svstem  of  adminis- 
tration  and  collection  of  the  tax  is  jierfected.  The  failure  to 
observe  the  distinction  between  a general  tax  and  an  exclusive  tax 
is  the  cause  of  the  whole  misconception  which  has  arisen  with 
respect  to  the  danger  to  State  and  municipal  bonds.  The  per- 
fected income  tax  would  leave  everything  relative^  with  respect 
to  price  and  credit,  precisely  the  same  as  before  the  tax  was 
levied.  It  is  also  easily  susceptible  of  practical  proof  by  sta- 
tistical evidence  that,  as  a matter  of  fact,  under  American  con- 
<iitions,  the  difference  in  price  between  taxable  and  tax-exempt 
bonds  is  a very  few  points  at  the  best.  And  if  the  tax  were  laid 
only  on  the  income  from  the  bond  and  not  upon  the  bond  itself, 
the  difference  would  be  so  slight  as  to  be  negligible. 

It  may  be  urged  that  the  National  Constitution  should  make  a 
discrimination  in  favor  of  State  bonds,  should  exempt  them  even 
from  the  general  income  tax,  so  that  they  may  sell  more  easily 
and  at  a higher  price.  Of  course  this  shifts  absolutely  the 
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ground  of  the  argument.  This  is  not  the  doctrine  of  reciprocal 
exemption,  but  of  special  exemption.  And  the  contention  itself 
receives  a bodv-blow  from  that  prince  of  taxation  experts,  Pi’O- 
lessor  E.  R.  A.  'Seligman  of  Columl)ia  I iiiversity,  who  says; 

‘ There  is  no  good  reason  why  the  FederrJ  Government  should 
(iscriminate  in  favor  of  the  states.  The  constitutional  inhibition 
(Illy  means  that  the  Feden-al  Government  should  not  discrimi- 
1 ate  against  the  states  by  affecting  their  power  to  borrow.  So 
long  as  there  is  no  special  taxation  of  State  bonds,  this  power  to 
lerrow  will  not  be  injuriously  affected.  Special  exemption 
would  confew  upon  the  states  a gift  and  an  advantage  over  other 
investments.  If  Federal  securities  were  taxed  under  a general 
income  tax  law,  as  they  sometimes  have  been  for  fiscal  reasons  in 
ihe  United  Staffs,  and  as  they  are  everxwTiere  abroad,  this  would 
give  State  and  municipal  securities  an  unfair  advantage.  The 
'Constitution  was  never  designed  to  favor  the  states  as  against 
he  nation.’’ 

The  substance  of  the  matter  is  that  an  (exclusive  tax  on  the 
ncome  from  State  and  munici])al  Kuids  is  wrong  and  falls  within 
he  rule  of  construction  which  forbids  injury  to  the  instrumen- 
alitks  of  credit  of  the  State.  A general  Fe<leral  tax  on  incomes, 
yhich  includes  the  income  from  state  and  municipal  bonds^  is 
lot  only  harmless  to  the  instrumentalities  of  credit  of  the  state, 
mt  should  be  permitted.  The  amendment  ought  to  preyail.  Fo 
matter  how  wide  the  latitude  giyen  to  the  meaning  of  the  words 
‘ from  whateyer  source  deriyed,”  the  amendment  is  financially 
and  economically  innocuous  and  desirable. 

It  does  not  follow  from  this  that  a State  tax  on  iederal  bonds 
as  part  of  a general  property  tax  is  constitutional  or  permissible. 
A State  is  only  a part  of  the  whole.  The  lack  of  uniformity  in 
reaching  Federal  bonds  in  different  states  might  easily  affect  their 
value  and  injure  the  power  of  the  general  gcA’ernment  to  borrow. 
This  plain  economic  reasoning  is  absolutely  on  all  fours  with 
the  view  of  Chief  Justice  Marshall  in  IMcCulloch  v.  Md.  4 
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Wheaton  535,  when  he  said,  It  has  also  been  insisted,  that,  as 
the  power  of  taxation  in  the  general  and  State  governments  is 
acknowledged  to  l>e  concurrent,  every  argument  wkich  would 
sustain  the  right  of  the  general  goveniment  to  tax  banks  char- 
tered by  the  states,  will  equally  sustain  the  right  of  the  states  to 
tax  banks  chartered  by  the  general  goveniment.  The  two  cases 
are  not  on  the  same  reason.  * * * "phe  difference  is  that 

which  always  exists  and  always  must  exist  between  the  action 
of  the  whole  on  a part  and  the  action  of  a part  on  the  whole.” 
There  remains  of  course  the  selfish  consideration  that  the  State 
of  Is^ew  York,  with  its  great  ability,  would  be  called  upon  to  pay 
a considerable  portion  of  an  income  tax.  But  this  unworthy 
consideration  is  so  thoroughly  demolished  by  Senator  Boot  in  the 
closing  paragraph  of  his  letter  that  hereafter  it  ought  to  hide 
its  diminished  head. 
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